AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO
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into account the net amount of any ad-
justments described in section 481(b)(4)
(relating to adjustments arising from
changes in accounting methods initi-
ated by the taxpayer attributable to
pre-1954 Code years) of the distributor
or transferor corporation to the extent
that such net amount of such adjust-
ments has not been taken into account
in any taxable year, including a short
taxable year, by the distributor or
transferor corporation. The acquiring
corporation shall take into account in
each taxable year beginning with the
taxable year ending after the date of
distribution or transfer the net amount
of such adjustments in the same man-
ner and at the same time as such net
amount would have been taken into ac-
count by the distributor or transferor
corporation. Thus, the amount of any
such adjustment which the acquiring
corporation shall take into account in
each taxable year shall be the same
amount that would have been taken
into account in each taxable year by
the distributor or transferor corpora-
tion.

(b) This section may be illustrated by
the following example:

Example. On January 1, 1960, X Corpora-
tion, a calendar year taxpayer, voluntarily
changed its method of accounting giving rise
to a $50,000 adjustment under section 481(a),
of which $20,000 is attributable to pre-1954
Code years. Under section 481(b)(4) the $20,000
adjustment is to be spread over 1960 and the
following 9 years at the rate of $2,000 each
year. On November 1, 1963, all the assets of X
Corporation are acquired by Y Corporation
in a transaction to which section 381(a) ap-
plies. Y Corporation reports its income on a
fiscal year ending June 30. X and Y Corpora-
tions must take into account the $20,000 ad-
justment at the rate of $2,000 in each taxable
year in the following time and manner:

X Corporation

Calendar years 1960-62 ($2,000x3) $6,000
Short taxable year ending Nov. 1

1963 ($2,000X1) <eovvveoerreererereeene 2,000  $8,000

Y Corporation
Fiscal years ending:
June 30, 1964 ($2,000x1) .......... 2,000
June 30, 1965-69 ($2,000%5) .... 10,000 12,000

20,000

(c) Successive transactions to which sec-
tion 381(a) applies. The provisions of
this section shall apply in the case of
successive transactions to which sec-
tion 381(a) applies. Thus, if R Corpora-
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tion, which was taking into account
adjustments described in section
481(b)(4), distributes or transfers its as-
sets to S Corporation in a transaction
to which section 381(a) applies, and S
Corporation was required to take into
account any remaining portion of such
adjustments under section 381(c)(21)
and this section, and if subsequently S
Corporation distributes or transfers its
assets to T Corporation in a trans-
action to which section 381(a) applies,
then T Corporation, under section
381(c)(21) and this section, shall take
into account any remaining portion of
such adjustments not previously taken
into account by R and S Corporations.
(d) Acquiring corporation not receiving
all the assets. The adjustments de-
scribed in this section acquired from a
distributor or transferor corporation
by an acquiring corporation in a trans-
action to which section 381(a) applies is
not reduced by reason of the fact that
the acquiring corporation does not ac-
quire 100 percent of the assets of the
distributor or transferor corporation.

[T.D. 6553, 26 FR 2171, Mar. 15, 1961]

§1.381(c)(22)-1 Successor life insur-
ance company.

(a) Carryover requirement. If in a tax-
able year beginning after December 31,
1957, a distributor or transferor cor-
poration which is an insurance com-
pany is acquired by a corporation
which is an insurance company in a
transaction to which section 381(a) ap-
plies, section 381(c)(22) provides that
the acquiring corporation shall take
into account the appropriate items
which the distributor or transferor cor-
poration was required to take into ac-
count for purposes of part I, subchapter
L, chapter 1 of the Internal Revenue
Code. Furthermore, except as other-
wise provided by this section, the ac-
quiring corporation shall take into ac-
count the items described in para-
graphs (2) through (21), other than
paragraphs (14), (15), and (17), of section
381(c) and the regulations thereunder.
For example, the acquiring corporation
shall take into account the reserves de-
scribed in section 810(c) distributed or
transferred to it as of the close of the
date of distribution or transfer by the
distributor or transferor corporation in
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accordance with the provisions of sec-
tion 381(c)(4) and the regulations there-
under. For provisions defining the date
of distribution or transfer, see para-
graph (b) of §1.381(b)-1.

(b) Items required to be taken into ac-
count by acquiring corporation. If a
transaction meets the requirements of
paragraph (a) of this section, the ac-
quiring corporation shall, except as
otherwise provided, take into account
as of the close of the date of distribu-
tion or transfer the following items of
the distributor or transferor corpora-
tion:

(1) The operations loss carryovers (as
determined under section 812), subject
to conditions and limitations con-
sistent with the conditions and limita-
tions prescribed in section 381(c)(1) and
the regulations thereunder. For exam-
ple, a loss from operations for a loss
year of a distributor or transferor cor-
poration which ends on or before the
last day of a loss year of the acquiring
corporation shall be considered to be a
loss from operations for a year prior to
such loss year of the acquiring corpora-
tion. All references in section 381(c)(1)
and the regulations thereunder to sec-
tion 172 shall be construed as referring
to the appropriate corresponding provi-
sions of section 812. Thus, a reference
to section 172(b) shall be construed as
referring to section 812 (b) and (d). In
determining the span of years for
which a loss from operations may be
carried, the number of taxable years
for which the distributor or transferor
corporation was authorized to do busi-
ness as an insurance company shall be
taken into account. For purposes of
this determination, the taxable year of
the distributor or transferor corpora-
tion which ends on the date of distribu-
tion or transfer shall be taken into ac-
count even though such taxable year is
a period of less than 12 months.

(2)(i) The investment yield and the
beginning of the year asset balance for
the distributor or transferor corpora-
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tion’s taxable year ending with the
close of the date of distribution or
transfer. Such items shall be inte-
grated with the investment yield and
beginning of the year asset balance of
the acquiring corporation for its first
taxable year ending after such date of
distribution or transfer for purposes of
determining the current earnings rate
of the acquiring corporation for such
taxable year. Furthermore, for pur-
poses of determining the average earn-
ings rate of the acquiring corporation,
the investment yield and mean of the
assets of the distributor or transferor
corporation for its 4 taxable years im-
mediately preceding its taxable year
which closes with the date of distribu-
tion or transfer shall be integrated
with the investment yield and mean of
the assets of the acquiring corporation
for such corresponding taxable years.

(ii) The provisions of this subpara-
graph may be illustrated by the fol-
lowing examples:

Example 1. X qualified as a life insurance
company in 1949. Y qualified as a life insur-
ance company in 1951. On June 30, 1961, at
which time both X and Y were life insurance
companies (as defined in section 801(a)), X
transferred all its assets to Y in a statutory
merger to which section 361 applies. For its
taxable year ending on June 30, 1961, X had
investment yield of $15 and assets at the be-
ginning of such taxable year of $450. For pur-
poses of determining its current earnings
rate for its taxable year ending on December
31, 1961, Y had investment yield of $45 (in-
cluding the $15 of investment yield of X), as-
sets at the beginning of such taxable year of
$1,250 (including the $450 of X’s assets at the
beginning of its taxable year 1961), and assets
at the end of such taxable year of $1,750
(after the application of section 806(a)).
Under the provisions of subdivision (i) of this
subparagraph, the current earnings rate of Y
for the taxable year 1961 would be 3 percent,
determined by dividing the investment yield
of Y, $45, by the mean of the assets of Y,
$1,500 ($1,250+$1,750+2). In order to determine
its average earnings rate and adjusted re-
serves rate for the taxable year 1961, Y would
make up the following schedule:

Investment yield Mean of assets Current
earnings
Column 3 Column 6 rate of Y
(Col. 1 + (Col. 4 +
Column 1— | Column 2— | Col. 2) inte- | Column 4— | Column 5— | Col. 5) inte-
Taxable year X Y grated in- X Y grated ((:ggjlmgz
vestment means of Col. 6)'
yield assets :
1960 ... $16 $26 $42 $400 $800 $1,200 35
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Investment yield Mean of assets Current
earnings
Column 3 Column 6 rate of Y
(Col. 1 + (Col. 4 +
Column 1— | Column 2— | Col. 2) inte- | Column 4— | Column 5— | Col. 5) inte-
Taxable year X Y grated in- X Y grated ((:ggjlmgz
vestment means of Col. 6)'
yield assets :
1959 ... 16 24 40 500 750 1,250 3.2
1958 . 17 22 39 650 650 1,300 3.0
1957 ... 19 21 40 700 500 1,200 3.3

For the taxable year 1961, Y would have an
average earnings rate of 3.2 percent, com-
puted by taking into account the current
earnings rates for the taxable year 1961 and
each of the 4 taxable years immediately pre-
ceding such taxable year. The adjusted re-
serves rate for such taxable year would be 3
percent since the current earnings rate of 3
percent for 1961 is lower than the average
earnings rate of 3.2 percent.

Example 2. The facts are the same as in Ex-
ample (1), except that the taxable year in
issue is 1962, and the current earnings rate of
Y for such taxable year was 3.8 percent. For
the taxable year 1962, Y would have an aver-
age earnings rate of 3.3 percent, computed by
taking into account only the current earn-
ings rates for the taxable year 1962 and each
of the 4 taxable years immediately preceding
such taxable year. The adjusted reserves rate
for such taxable year would be 3.3 percent
since the average earnings rate of 3.3 percent
is lower than the 1962 current earnings rate
of 3.8 percent.

(3) To the extent there are any
amounts accrued for discounts in the
nature of interest which have not been
included as interest paid under section
805(e)(3), the acquiring corporation
shall be treated as the distributor or
transferor corporation for purposes of
including such amounts as interest
paid.

(4) Any adjustment required by sec-
tion 806(b) with respect to an item de-
scribed in section 810(c) shall be made
by the acquiring corporation in its first
taxable year which begins after the
date of distribution or transfer.

(5) The amount of the deduction pro-
vided by section 809(d)(6), as limited by
section 809(f), for all taxable years of
the distributor or transferor corpora-
tion which end on and before the date
of distribution or transfer (irrespective
of whether or not the distributor or
transferor corporation claimed this de-
duction for such taxable years) for the
purpose of determining the limitation
under section 809(d)(6).

(6)(i) To the extent there are any re-
maining net increases or net decreases
in reserves required to be taken into
account by the distributor or trans-
feror corporation under section
810(d)(1), the acquiring corporation
shall be treated as the distributor or
transferor corporation as of its first
taxable year which begins after the
date of distribution or transfer.

(ii) The provisions of this subpara-
graph may be illustrated by the fol-
lowing example:

Example. Assume that the amount of an
item described in section 810(c) of X, a life
insurance company, at the beginning of the
taxable year 1959 is $100. Assume that at the
end of the taxable year 1959, as a result of a
change in the basis used in computing such
item during the taxable year, the amount of
the item (computed on the new basis) is $200
but computed on the old basis would have
been $150. Since the amount of the item at
the end of the taxable year computed on the
new basis, $200, exceeds the amount of the
item at the end of the taxable year computed
on the old basis, $150, by $50, section 810(d)(1)
provides that one-tenth of the amount of
such excess, or $5, shall be taken into ac-
count by X as a net increase referred to in
section 809(d)(2) and paragraph (a)(2) of
§1.809-5 in determining gain or loss from op-
erations for each of the 10 taxable years im-
mediately following the taxable year 1959.
Assume further that on June 30, 1961, X
transferred all its assets to Y, a life insur-
ance company, in a statutory merger to
which section 361 applies. Under the provi-
sions of section 810(d)(1), X would include $5
as a net increase under section 809(d)(2) and
paragraph (a)(2) of §1.809-5 in determining
gain or loss from operations for its taxable
years 1960 and 1961. Thus, the remaining net
increase to be taken into account by X under
section 810(d)(1) is $40 (eight-tenths of $50).
Accordingly, Y shall take into account $5 as
a net increase referred to in section 809(d)(2)
and paragraph (a)(2) of §1.809-5 in deter-
mining gain or loss from operations for each
of its 8 taxable years beginning in 1962
($5x8=$40).

536



Internal Revenue Service, Treasury

(7)Y(i) The dollar balances in the
shareholders surplus account, policy-
holders surplus account, and other ac-
counts provided, however, that the ac-
quiring corporation is a stock life in-
surance company. The dollar balance
in the policyholders surplus account
shall reflect the amount (if any) treat-
ed as a subtraction from such account
by reason of the application of the lim-
itation provided under section 815(d)(4)
immediately prior to the close of the
date of distribution or transfer. To the
extent that any amount must be added
to the shareholders surplus account as
a result of the application of the limi-
tation provided under section 815(d)(4),
the acquiring corporation shall be
treated as the distributor or transferor
corporation as of its first taxable year
which begins after the date of distribu-
tion or transfer. However, any amounts
attributable to money or other prop-
erty not permitted to be received with-
out the recognition of gain (i.e., boot)
distributed to a person other than the
acquiring corporation under section
381(a) shall be treated as a distribution
under section 815.

(ii) Notwithstanding paragraph
(b)(7)(A) of this section, if the dis-
tributor or transferor corporation dis-
tributes or transfers less than 50 per-
cent of its insurance business to the ac-
quiring corporation, then the acquiring
corporation shall succeed to a ratable
portion of the dollar balances in the
distributor’s or transferor’s share-
holders surplus account, policyholders
surplus account, and other accounts.
The percentage of the accounts to
which the acquiring corporation suc-
ceeds is determined by the ratio of the
distributor’s or transferor’s insurance
reserves for the contracts transferred
to the acquiring corporation, as main-
tained under section 816(b), to the dis-
tributor’s or transferor’s reserves for
all of its contracts maintained under
section 816(b) immediately before the
earlier of the distribution or transfer
or the adoption of the plan of liquida-
tion or reorganization. For trans-
actions in which the distributor
liquidates pursuant to an election
under section 338(h)(10), see §1.338-11(f)
for the treatment of its remaining pol-
icyholders surplus account. For all
other transactions subject to this para-
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graph, the distributor or transferor
must take into account as income its
remaining policyholders surplus ac-
count to the extent the fair market
value of its assets (net of liabilities)
distributed or transferred to the ac-
quiring corporation or to the trans-
feror’s shareholders pursuant to the
plan of liquidation or reorganization
exceeds the distributor’s or transferor’s
remaining shareholders surplus ac-
count.

(iii) If, pursuant to a plan in exist-
ence at the time of the liquidation or
reorganization, the acquiring corpora-
tion transfers any insurance or annuity
contract it received in the liquidation
or reorganization to another person,
then, for ©purposes of paragraph
(b)(7)(ii) of this section, that contract
shall be deemed to have been trans-
ferred by the transferor to that other
person after the adoption of the plan of
liquidation or reorganization. If the
transferor is an old target within the
meaning of §1.338(h)(10)-1(d)(2), any
transfer by the acquiring corporation
to the purchasing corporation (as de-
fined in §1.338-2(c)(11)) or to any person
related to the purchasing corporation
within the meaning of section
197(£)(9)(C) within two years of the
transfer described in section 381(a) will
be presumed to have been pursuant to
a plan in existence at the time of the
liquidation or reorganization.

(iv) If the acquiring corporation is a
mutual life insurance company, the
dollar balances in the shareholders sur-
plus account, policyholders surplus ac-
count, and other accounts shall not be
taken into account by such acquiring
corporation and the distributor or
transferor corporation shall be subject
to the provisions of section 815(d)(2)(A)
as of the close of the date of distribu-
tion or transfer.

(v) The provisions of this paragraph
(b)(7) are illustrated by the following
examples:

Example 1. P buys the stock of insurance
company target, T, from S for $16, and P and
S make a section 338(h)(10) election for T. T
transfers no insurance contracts to S, or any
related party, in connection with the trans-
action. Further, assume that T had $10 in its
policyholders surplus account and no balance
in its shareholders surplus account or other
accounts. Immediately before the deemed
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asset sale, old T is required to include as or-
dinary income the $10 in the policyholders
surplus account.

Example 2. Assume the same facts as in Ex-
ample 1, except that T holds a block of life
insurance contracts P does not wish to ac-
quire, and, immediately before the sale of T
stock, S causes T to distribute the unwanted
block of insurance contracts to S. Further,
assume that S is an insurance company, that
the distribution of contracts is one of series
of distributions in complete cancellation or
redemption of all of its stock (the others oc-
curring under §1.338(h)(10)-1(d)(4)(i)) that
qualifies as a complete liquidation under sec-
tion 332, and that old T’s tax reserves with
respect to the distributed contracts rep-
resent one-tenth of old T’s tax reserves with
respect to all of its life insurance contracts.
Because T transfers less than 50 percent of
its life insurance business to S in a trans-
action to which section 381(a) applies, S suc-
ceeds to a ratable portion of old T’s policy-
holders surplus account ($1), and old T in-
cludes as ordinary income the remaining $9
of that account.

Example 3. Assume the same facts as in Ex-
ample 2, except that 14 months after the
deemed asset sale, S and X, a person related
to new T under section 197(f)(9)(C), engage in
an indemnity reinsurance transaction in-
volving the contracts transferred to S from
old T. Because X is related to the purchasing
corporation (P) under section 197(£)(9)(C), and
X receives contracts from the acquiring cor-
poration (S) that S acquired from old T with-
in two years of the transfer from old T to S,
the contracts are presumed to have been
transferred pursuant to a plan in existence
at the time of old T’s liquidation. If S cannot
establish otherwise, old T is treated as hav-
ing distributed the remainder of its policy-
holders surplus account. In that case, in the
taxable year of the indemnity reinsurance
transaction, S takes into account as ordi-
nary income the portion of the old T’s ac-
counts ($1) that old T or S has not previously
taken into account as income.

(8) To the extent that any amount
must be added to the shareholders sur-
plus account as a result of an election
made under section 815(d)(1) by the dis-
tributor or transferor corporation, the
acquiring corporation shall be treated
as the distributor or transferor cor-
poration as of its first taxable year
which begins after the date of distribu-
tion or transfer.

(9) The amount of the life insurance
reserves at the end of 1958, but only for
the purpose of applying the limitation
provided under section 815(d)(4)(B).

(10) To the extent there are amounts
subject to the provisions of section
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817(d), the acquiring corporation shall
be treated as the distributor or trans-
feror corporation.

(11) To the extent there are any in-
stallments of tax imposed by section
818(e)(3)(A) remaining to be paid, the
acquiring corporation shall be treated
as the distributor or transferor cor-
poration for the purpose of paying such
installments.

(12) The capital loss carryovers, sub-
ject to conditions and limitations con-
sistent with the conditions and limita-
tions prescribed in section 381(c)(3) and
the regulations thereunder, except that
any net capital loss of the distributor
or transferor corporation for a taxable
year beginning before January 1, 1959,
shall not be taken into account. See
section 817(c).

(13)(i) The transferor’s unamortized
policy acquisition expenses or positive
or negative capitalization require-
ments on its specified insurance con-
tracts.

(ii) Notwithstanding paragraph
(b)(13)(i) of this section, if the dis-
tributor or transferor corporation

transfers less than 50 percent of its in-
surance business to the acquiring cor-
poration, then the acquiring corpora-
tion shall succeed to a ratable portion
of the transferor’s unamortized policy
acquisition expenses or positive or neg-
ative capitalization requirements on
its specified insurance contracts. The
percentage of such acquisition ex-
penses or positive or negative capital-
ization requirements to which the ac-
quiring corporation succeeds is deter-
mined by the ratio of the distributor’s
or transferor’s insurance reserves for
the contracts transferred to the acquir-
ing corporation, as maintained under
section 816(b), to the distributor’s or
transferor’s reserves for all of its con-
tracts maintained under section 816(b)
immediately before the earlier of the
distribution or transfer or the adoption
of the plan of liquidation or reorganiza-
tion. For amounts of the distributor’s
or transferor’s unamortized policy ac-
quisition expenses or positive or nega-
tive capitalization requirements on its
specified insurance contracts to which
the acquirer does not succeed to under
this paragraph, and, for transactions in
which the transferor liquidates pursu-
ant to an election under section
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338(h)(10), see §1.338-11(f) for the treat-
ment of its capitalized amounts under
section 848.

(iii) If, pursuant to a plan in exist-
ence at the time of the liquidation or
reorganization, the acquiring corpora-
tion transfers any insurance or annuity
contract it received in the liquidation
or reorganization to another person,
then, for purposes of paragraph
(b)(13)(ii) of this section, that contract
shall be deemed to have been trans-
ferred by the transferor to that other
person after the adoption of the plan of
liquidation or reorganization. If the
transferor is an old target within the
meaning of §1.338(h)(10)-1(d)(2), any
transfer by the acquiring corporation
to the purchasing corporation (as de-
fined in §1.338-2(c)(11)) or to any person
related to the purchasing corporation
within the meaning of section
197(£)(9)(C) within two years of the
transfer described in section 381(a) will
be presumed to have been pursuant to
a plan in existence at the time of the
liquidation or reorganization.

(14) The special loss discount ac-
count, provided, however, that the ac-
quiring corporation will succeed to the
special loss discount account only to
the extent that it is attributable to the
portion of the transferor’s insurance
business acquired by the acquiring cor-
poration in the section 381 transaction.

(c) Effective dates—(1) In general. This
section applies to the acquisition of as-
sets of an insurance company by an-
other insurance company in a trans-
action to which section 381 applies for
taxable years beginning after Decem-
ber 31, 1957.

(2) Special rules for section 381 trans-
actions. Paragraphs (a), (b)(7), (b)(13),
and (b)(14) of this section apply to the
acquisition of assets of an insurance
company by another insurance com-
pany in a transaction to which section
381 applies on or after April 10, 2006.

(3) Joint retroactive election. The dis-
tributor or transferor and the acquir-
ing corporation may jointly make an
irrevocable election to apply para-
graphs (a), (b)(7), (b)(13), and (b)(14) of
this section to a transaction to which
section 381 applies occurring before
April 10, 2006 provided that the taxable
year that includes the acquisition and
all subsequent affected taxable years of

§1.381(c)(23)-1

both the distributor or transferor and
the acquiring corporation are years for
which an assessment of deficiency or a
refund for overpayment is not pre-
vented by any law or rule of law.

(4) Time and manner of making the
joint election. The distributor or trans-
feror and the acquiring corporation
may make an election described in
paragraph (c¢)(2) of this section by each
attaching a statement to its original or
amended income tax return for the tax-
able year that includes the acquisition
of assets in a transaction to which sec-
tion 381 applies. The statement must be
entitled ‘‘Election to retroactively
apply the rules of section 1.381(c)(22)-1
to a transaction completed before April
10, 2006 and must include the fol-
lowing information—

(i) The name and EIN of the dis-
tributor or transferor and the acquir-
ing corporation; and

(ii) The following declaration (or a
substantially similar declaration): The
distributor or transferor and the ac-
quiring corporation have each amended
its income tax returns for the taxable
year that includes the acquisition of
assets in a transaction to which sec-
tion 381 applies and for all affected sub-
sequent years to reflect the rules in
paragraphs (a), (b)(7), (b)(13), and (b)(14)
of section 1.381(c)(22)-1.

[T.D. 6625, 27 FR 12541, Dec. 19, 1962, as
amended by T.D. 9257, 71 FR 18004, Apr. 10,
2006; T.D. 9377, 73 FR 3873, Jan. 23, 2007]

§1.381(c)(23)-1 Investment credit
carryovers in certain corporate ac-
quisitions.

(a) Carryover requirement. (1) Section
381(c)(23) requires the acquiring cor-
poration in a transaction to which sec-
tion 381 applies to succeed to and take
into account under such regulations as
may be prescribed by the Secretary or
his delegate, the investment credit
carryovers of the distributor or trans-
feror corporation. To determine the
amount of these carryovers as of the
close of the date of distribution or
transfer, and to integrate them with
any carryovers and carrybacks of the
acquiring corporation for purposes of
determining the amount of credit al-
lowed by section 38 to the acquiring
corporation for taxable years ending
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